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High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

 

District : SONITPUR. 

 

IN THE COURT OF MUNSIFF NO.1, SONITPUR. 

 

Present : SMTI. POOJA SINHA, AJS, 

      MUNSIFF NO.1, SONITPUR. 

Saturday, the 16th day of December, 2017 

TITLE SUIT NO. 63 OF 2004 

 

1) Sri Krishna Bahadur Charki, 

  2) Smt. Moni Maya Devi, 

  3) On the death of Smt. Karna Maya Charki (died), 

  3(i). Smti. Nilu Maya Charki, 

  3(ii). Smti. Janki Kumari Charki, 

  3(iii). Sri Sanju Charki, 

  4) Smti. Uma Devi, 

  5) Smti. Runchi Devi, 

                   Plaintiff/s 
       Petitioner/s 

      versus 

                       1. On the death of Sri Rudrabir Charki, 

1. (a) Smti. Devi Maya 

1. (b) Smti. Rita Devi 

1.(c) Smti. Lakhmita Devi 

1. (d) Smti. Lita Devi 

1. (e) Smti. Niru Devi 

  2) Sri Bal Bahadur Charki, 

  3) Sri Tanke Charki, 

  4) Sri Monbahadur Charki, 

  5) Sri Mohan Bahadur Charki, 

  6) Sri Padmalal Charki, 

  7) Sri Budhiman Charki, 

  8) Sri Dhansingh Charki, 

  9) Sri Dhan Bahadur Charki, 

  10) Sri Ran Bahadur Charki@Karna, 

  11) Sri Gudu Charki, 

  12) Sri Nagesh Charki, 
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  13) Sri Bikram Charki, 

  14) Md. Sarfat Ali, 

          Defendant/s 

          Opposite party/s 

 

This suit/ case coming on for final hearing on 16/11/2017 in the 

presence of – 

 

Sri Pramjeet Shetty  Advocate for the plaintiff; 

                  and 

Sri Surendra Mishra,              Advocate for the defendant, 

 

and having stood for consideration to this day, the court delivered the 

following judgment- 

 

 

JUDGMENT 

This suit is for declaration of right, title and interest, recovery of 

possession and injunction . 

The case of the Plaintiff which led to the institution of the instant suit  

is- 

1. That, late Atal Singh had five sons namely (1) Late Tuluram Charki (2) Late 

Sriman Charki (3) Late Ranbir Charki (4) Sri Antare Charki and (5) Sri Rudrabir 

Charki, out of five sons only two sons Late Tuluram Charki and Late SrimanCharki 

acquired by settlement from Govt. land measuring 26 Bighas 1 Katha 3 Lessas 

under Dag No. 83/441, land measuring 3 Bighas 1 katha 5 Lessas under Dag No. 

84, 442 and land measuring 7 Bighas 3 Kathas 2 Lessas under Dag No. 85, 443, 

situated at Vill- Borghat under Mouza – Haleswar, (presently under Goroimari 

Mouza) and the names of two sons was mutated in revenue records in original 

chitha in the year 1930 and later on Tuluram Charki died  and in his place name 

of his only son Late Talke Charke was mutated in the original revenue chitha 

record, both the sons obtained direct settlement from the Govt. of the aforesaid 

land which was occupied by them by removing, destroying and ousting the jungle 

in the above land and accordingly got settlement in their names. 
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2. That, subsequently Talke Charke died and the aforesaid land mutated in the 

name of his only son Late Tonai Charki and he had no other successors to inherit 

his part of share in the aforesaid land. Late Sriman Charki one of the co-sharer of 

the aforesaid land of two sons namely (1) Late Prithiman Charki and (2) Late 

Sabe Charki. Prithiman Charki died leaving his wife Late Harkamaya 

Charki and his only son Sri Krishna Bahadur Charki (the plaintiff).After 

the death of Prithiman Charki his part of share in the aforesaid land has 

been mutated in the name of his wife and his only son by right of 

succession and later on Harkamaya died and all the shares of Late 

Prithiman Charki succeeded by his son Krishna Bahadur Charki by right 

of succession and the present plaintiffs No. 2 to 4. Late Prithiman 

Charki's brother Sabe Charki died leaving two sons namely (1) Sri Lal 

BahadurCharki and (2) Sri Kalu Charki and name of all the heirs of Late 

Sriman Charki were mutated in the revenue records as per their 

respective shares, both the original settlement holders of the aforesaid 

land Late Tuluram Charki and Late Sriman Charki had equal share in 

their respective Dags and had been possessing and enjoying their 

respective shares by constructing houses for their residential purposes 

and for cultivation, successors of Late Tuluram Charki had been 

mutated in the revenue record and his name is still existing as Tonee 

Charki son of Late Talke Charki.    

3. That, the aforesaid original record was changed to periodic patta No. 

72(old) 48(new) covered Dag No. 347 measuring land (Bari) of 2 

Bighas 2 Kathas, Dag No. 348 measuring land (Bari) of 6 Bighas 0 Katha 

5 Lessas and Dag No. 349 measuring land (B-Phoring) of 24 Bighas 1 

Katha 15 Lessas, total land measuring 33 Bighas mutated in the name 

of successors of Late Tuluram Charki and late Sriman Charki. Out of 33 

Bighas successors of Late Tuluram Charki obtained 16 ½ Bighas and 

successors of late Sriman Charki obtained 16 ½ bighas due to equal 

part of share acquired by their predecessors. 
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4. That, Sri Lal Bahadur Charki and Sri Kalu Charki are sons of Late 

Sabe Charki have been residing outside the aforesaid locality due to 

their respective service. Sri Krishna Bahadur Charki son of Late 

Prithiman Charki has his residential house in the land covered under 

Dag No. 347, 348 and 349 which has been possessing and enjoying by 

his predecessors since the time of settlement and continuously 

thereafter for a period of 74 years without any obstruction hindrances, 

disturbances and obstructs and part of shares of Sri Lal Bahadur Charki 

and Sri Kalu Charki has been enjoying by him the consent and 

permission for them. 

5. That, out of total 33 Bighas share of Late Tuluram Charki and Sriman Charki, 

since deceased, will become 16 ½ Bighas each. Late Tuluram Charki has only son 

Late Tolke Charki who inherited the same by right of succession, after the death 

of his father, and subsequently Tolke Charki died and the aforesaid property 

succeeded by his only son Late Tonee Charki and the Plaintiff No. 5, being the 

only surviving daughter of Late Tonee Charki will become absolute owner by right 

of succession. 

6. That, there is no demarcation by way of partition in respect of share 

of land of the successors of the original pattadar, but it has been 

exclusively and sole possession of the plaintiffs of the total land 

covered under periodic patta no. 48 but subsequently name of the 

defendant no.1 has been recorded in the above patta which has been 

issued in the year 1986 and with the force of that patta the defendant 

no. 1 transferred his part of share of 4 Bighas to the defendant no. 14, 

Md. Sarfat Ali Son of Md. Rowshan Ali fictitiously showing the Dag Nos. 

covered under Dag No. 347, 348 (both new) and 347(new) 622 of 

periodic patta no. 48 situated at Vill-Borghat of GoroimariMouza, in the 

purported deed of registered Sale, executed and registered at Sub-

Registrar, Tezpur Deed No. 1057 of 1988 dated 19.05.88 showing 

boundary of the land which has not been properly described identically 

to the land actually covered under Dag nos. 347 and 348. 
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7. That, Md. Sarfat Ali defendant No. 14 after obtaining registered Deed 

of sale took possession of a land which belonged to defendant no. 1 far 

away from the land covered under Dag nos. 347 and 348 and 

accordingly Md. Sarfat Ali possessed the land covered under Dag no. 

258 under periodic patta no. 84 and he constructed mill and residential 

houses, shop measuring land 5 Bighas 1 Katha 4 Lessas which belonged 

to defendant no. 1 Sri Rudrabir Charki and is between the land covered 

under Dag no. 347 and 348 and the land possessed by the defendant 

no. 14 are land of defendant no. 1 under Dag No. 259 of periodic patta 

no. 84, land of Bilashiram under Dag No. 288 and 289 of periodic patta 

no. 66, land of plaintiff under Dag no. 287, and land occupied by Md. 

Akbar Ali brother of Md. Sarfat Ali, measuring 4 kathas which was 

originally belonged to the plaintiff and the same is annual patta land 

and thus there is separate identity of the land sold by the defendant 

no.1 to defendant no. 14 and the land under Dag no. 347-348 which has 

been in exclusive possession of the plaintiff and his family members 

and in which they have been staying for a long period of 74 years by 

constructing permanent pucca C.I. sheets residential houses and 

alongwith his other person with water well and have their own bari 

land occupying and enjoying by the plaintiff by cultivating various 

items of vegetables and other crops. 

8. That Smt. Runchi Devi, the plaintiff no. 5, after 23 years of her marriage with 

DolBahadur came to her native place at Borghat, Tezpur to enquire about the 

ancestral property left by her deceased father Late Tonee Charki who inherited 

the said property from his ancestors namely late Tularam Charki and late Tolke 

Charki and on 18/03/2008 the plaintiff No. 5 communicated the plaintiff 

no.1 Krishna Bahadur Charki to know the shares of property inherited 

by her from her deceased father and then it has come to her knowledge 

that the ancestral property belongs to the plaintiff no.5 was sold by the 

defendant no.1 Late Rudrabir Charki to Sarfat Ali, defendant no. 14 by 

registered sale deed no. 1057 of 1986 dated 19/05/1988 at Sub-
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Registrar office, Tezpur but the possession of the said land described in 

the sale deed was being occupied by the plaintiff without any 

interference. 

9. That after execution and registration of the sale deed no. 1057 of 

1988 dated 19/05/1988, the defendant no. 14, without taking physical 

and rightful possession of the land measuring 4 Bighas under Dag no. 

347 and 348 of periodic patta no. 48, applied for mutation of this name 

in the revenue record and accordingly his names mutated and recorded 

in the Jamabandi on 31/10/1992 by the order of the revenue court 

which has been done fictitiously and malafidely without serving proper 

notice to the plaintiff and others co-pattadars and therefore mutation 

of the name of the defendant no.14. in the revenue is most illegal and 

unjustified in the eye of law because record of the fact that mutation was 

recorded without proper verification of the possession of the respective land of 

the defendant no. 14 and if it was done properly by giving notice of mutation to 

the co-pattadars and also verified the possession of the land covered under Dag 

Nos. 347 & 348, in that case the name of the defendant no. 14 would not appear 

in the revenue record.Due to unlawful sale of the land to defendant no. 

14, the respective sale deed is required to be cancelled for better 

interest & title and benefit of the plaintiff which has been derived by 

them by right of adverse possession denying the title of the actual 

owner if any. 

10. That, on the other hand it appears in the copy of the Jamabandi that after 

transfer of share of the defendant no. 1 to defendant no. 14 and after mutation 

of the name of the defendant no. 14 in the revenue record, the defendant no. 1 

Sri Rudrabir Charki as per order of the Circle Officer dated 06/01/1997 

mutated by virtue of gift his part of share of 4 Bighas 0 Katha 12.5 

Lessas in periodic patta no. 48 names of his sons namely the defendant 

nos. 2 to 10 in the Jamabandi of the said land which has been done 

illegally without serving proper notice to the co-pattadars including the 

plaintiff and defendant no. 14 who purchased share of 4 Bighas from 
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the defendant no. 1 in respect of land under same patta and thus it 

appears that names of the defendants nos. 2 to 10 and defendant no. 

14 have been mutated in respect of land of 4 bighas inherited by Sri 

Rudrabir Charki, the defendant no. 1 and therefore mutation of the 

name of the above defendants recorded without proper verification 

about the physical possession of the land and as such same part of land 

was mutated twice to different persons in different period of mutation 

without giving opportunity to the co-pattadars to raise objection, if any 

in this regard and hence mutation recorded in the names of the 

defendants nos. 2 to 10 are required to be deleted by omitting their 

names in Jamabandi records. 

11. That, out of the total land of 33 Bighas in periodic patta no. 48 

under Dag No. 347, 348 and 349, the plaintiff and his other family 

members have been enjoying a plot of land measuring 12 bighas in the 

above Dags in which the plaintiff has his permanent residential houses from the 

eastern portion boundary to towards the western part of the boundary land since 

the time of his deceased grandfather Late Sriman Charki and his father Late 

Prithiman Charki and vacant part of land has been used as a Bari Land for their 

use and cultivation in which the defendants have no rightful possession but in the 

month of August, 2004 they forcefully tried to interfere in the possession of the 

plaintiff to dispossess him from the aforesaid land in order to grab the said land 

with an ulterior motive to disturb peaceful possession of the plaintiff which is 

described as suit land in schedule below. The defendants have their own 

separate periodic patta land adjacent to the above suit land described 

in the schedule below and they have been staying there separately by 

constructing houses near to the suit land which is belongs to Sri Antar 

Charki in the northern boundary of the suit land. In addition to that the 

defendant no. 1 has separate land for cultivation measuring about 14 

Bighas 1 Katha 19 Lessas under various Dags situated in various plot in 

adjacent boundaries to the suit land. 
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12. That the defendant mainly no. 2,3,4,5,11,12 and 13 at the instigation of 

defendant no. 1 on taking the advantage of having mutation in the revenue 

records covering the land described in the schedule below with a malafide 

intension disturbed in the peaceful possession of the plaintiff, and threatened him 

and his other family members in regular interval in order to dispossess them from 

the suit land . 

13. That, the plaintiff has right, title, interest over the suit land and 

peaceful possession thereof for a period of 74 years, and acquired right 

of adverse possession and he has been regularly the land revenue in 

respect of the suit land to the Govt. but the defendants have no 

valuable right, title and possession thereon in respective of their any 

claim whatsoever which is not sustainable in law as the defendants no. 

1 to 13 have no legal status as the plaintiff's possession in the suit land 

is adverse in the eye of law and therefore a decree for declaration of 

right, title and interest in respect of the suit land be passed in favour of 

the plaintiffs. 

14. That, the mother of the plaintiff Smt. Harkamaya Charki died in the 

month of July, 1999 till her death she had been looking after all 

ancestral properties and till than she was staying in the suit land along 

with the plaintiff, and she died in her own residence in the suit land, 

without any disturbance from any person/s, and the defendants during 

the life time of the mother never interfered with the possession of the 

plaintiff but after her death as the plaintiff has to stay away for his job, 

the defendants started disturbance in peaceful possession of the 

plaintiff and hence prayed for injunction against them under law and 

equity. 

15. That, the suit land which has been in long continuous possession of 

the plaintiffs since the time of their father is become disturbed due to 

illegal interference by the defendants who forcefully entered in a part 

of suit land measuring 10 Bighas out of total 12 Bighas of suit land on 
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the western portion by dispossessing the plaintiff from the suit land on 

02/04/2005 and started to cultivate paddy by ploughing thereon and hence, 

sought relief from the Court. 

 

Schedule 

Land measuring 12 Bighas out of total land 33 Bighas under Dag No. 347, 348 & 

349 of periodic patta no. 48, situated at village-Borghat of Mouza-Goroimari, Dist-

Sonitpur, with permanent pakka C.I. sheet house and thatched houses bounded 

by :- 

East : P.W.D. Road 

West :Iman Ali, Hakim, Sarak, Hussain Mohari 

North :Rudrabir and Plaintiff own land. 

South : Govt. land in possession of RudrabirCharki and plaintiff own  land 

16. The Defendant no.1, 2, 3, 4,5,6,11,12,13 and 14 appeared and 

submitted Written Statement. The facts as put forward by them:- 

That, the suit is not maintainable and there is no cause of action for 

institution of this suit. 

17. That, the Plaintiff or his father, mother, grandfather never resided at 

village Barghat, MouzaGoroimari, P.S. Tezpur, District. Sonitpur, Assam, 

The Plaintiff was born and brought up at Village Dhalaibil, about 30 km far 

from village Barghat, his mother and father, grandfather stayed there. The 

Plaintiff few years ago came to Village Goroimari and permanently resided 

there by constructing his house and structures. The Plaintiff never stayed 

at village Barghat for a single day and he has never been in possession of 

any portion of the suit land.  
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18. That the Plaintiff in the year 1992 as plaintiff instituted suit in 

respect of the suit land being Title Suit No. 79/92 against 1) Smt. 

Budhamaya Charki W/O. Nara BahadurCharki, 2) Smt. 

Chhabimaya Charki, W/O. Debilal Charki, (D/O. Late Nar Bahadur 

Charki) 3) Md. Akabar Ali, 4) Md. Chausar Ali, 5) Md. Samar Ali, 6) 

Md. Sadar Ali, 7) Md. Sarafat Ali, 8) Md. Manafat Ali, 9) Md. Amjat 

Ali, 10) Md. Abdul Hakim, 11) Md. Arfan Ali, 12) Sri Lal Bahadur 

Charki, 13) Sri Kalu Charki, 14) Ridhabir Charki, 15) Smt. Ruchi 

Charki. The suit was dismissed by the then Sadar Munsiff Sri S. 

Sankar on 20-9-95 and the Plaintiff preferred appeal being Title 

Appeal No. 32/95 in the Court of Assistant District Judge, 

Sonitpur at Tezpur and the said appeal also dismissed. Thereafter 

the Plaintiff preferred Second Appeal in the Hon’ble Gauhati High 

Court and the same is pending Hon’ble Gauhati High Court. The 

Plaintiff along with defendant No. 1 and others also instituted 

Tile Suit No. 79/1988against Sri Budhamaya Charki and others 

including Md. Sarafat Ali the Defendant No. 14 in respect of the 

same suit land, the said suit had been dismissed. Besides these 

several suits and proceedings in respect of the suit land were disposed but 

the plaintiff has instituted this suit by suppressing all material facts from 

this Court.  

19. Further, the suit filed by the plaintiff is clearly time barred and the 

plaintiff is not entitled for any relief.  

20. On the above pleadings the following issues were framed by my 

Learned Predecessor in Office – 

 1.     Whether the suit is maintainable in its present form? 

 2.     Whether the suit is barred by law of limitation? 

 3.     Whether the suit is hit by principle of res-judicata? 

 4.     Whether the suit is bad for non-joinder of necessary parties? 

 5.     Whether the plaintiff has right, title and interest over in suit land? 
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 6.     Whether the Sale Deed No. 1057 of 1988 dated 19-5-88 is null and         

void and in-operative in law? 

 7.     Whether the plaintiff is in possession of the suit land? 

 8.     Whether the plaintiff is entitled to a decree as prayed for? 

 9.     To what relief/reliefs in parties are entitled to? 

21. The Plaintiff side led evidence of 5 witnesses. The Defendant side 

led evidence of 5 witnesses. All of them were duly cross-examined. Also 

perused through the documents which were exhibited in the suit .Heard 

the Arguments advanced by the Learned Counsel for both  the sides .  

22. DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

In the following lines issue wise discussion and appreciation of the 

materials on record is made in order t1o arrive at a definite finding with 

regard to the issues in this suit. 

23. ISSUE No.3:  

The Defendant has raised the plea that the suit of the Plaintiff is hit by 

principle of Resjudicata. 

The Defendant’s have claimed that the Plaintiff in the year 1992 as plaintiff 

instituted suit in respect of the suit land being Title Suit No. 79/92 against 1) 

Smt. Budhamaya Charki W/O. Nara Bahadur Charki, 2) Smt. Chhabimaya Charki, 

W/O. Debilal Charki, (D/O. Late Nar Bahadur Charki) 3) Md. Akabar Ali, 4) Md. 

Chausar Ali, 5) Md. Samar Ali, 6) Md. Sadar Ali, 7) Md. Sarafat Ali, 8) Md. 

Manafat Ali, 9) Md. Amjat Ali, 10) Md. Abdul Hakim, 11) Md. Arfan Ali, 12) Sri Lal 

Bahadur Charki, 13) Sri Kalu Charki, 14) Ridhabir Charki, 15) Smt. Ruchi Charki. 

The suit was dismissed by the then Sadar Munsiff Sri S. Sankar on 20-9-95 and 

the Plaintiff preferred appeal being Title Appeal No. 32/95 in the Court of 

Assistant District Judge, Sonitpur at Tezpur and the said appeal also dismissed. 

Thereafter the Plaintiff preferred Second Appeal in the Hon’ble Gauhati High 

Court and the same is pending Hon’ble Gauhati High Court. The Plaintiff along 

with defendant No. 1 and others also instituted Tile Suit No. 79/1988 against Sri 
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Budhamaya Charki and others including Md. Sarafat Ali the Defendant No. 14 in 

respect of the same suit land, the said suit had been dismissed. 

To prove their claim they have exhibited the T.S.79/82 , T.A. 32/95 and the order 

of Second Appeal SAO 2/99 as Ext E(3) dated 20.02.2008, which was dismissed 

due to not pressing by the Appellant as they had compromised the matter, along 

with the certified copy of the order of Hon’ble Gauhati High Court as Ext. E(4) 

dated 12.11.2007.15.  

24. Perusal of the exhibited case record reveals that the suit was filed by Plaintiff 

along with other three, where the present defendants were party to the suit . 

Further, the Plaintiff there claimed there right over the suit land in P.P. No. 48 . 

Moreover, perusal of the oral evidence on this point reveals that P.W.2 and P.W4 

has admitted that they have filed suit against the defendant previously before 

filing of the instant suit which was dismissed by Sadar Munsiff Sri S. Sankar on 

20-9-95 and the Plaintiff preferred appeal being Title Appeal No. 32/95 in the 

Court of Assistant District Judge, Sonitpur at Tezpur and the said appeal also 

dismissed. Thereafter the Plaintiff preferred Second Appeal in the Hon’ble Gauhati 

High Court, which they later did not press as they have amicably settled the 

matter with Subimaya. 

25. Now, from the above facts it is clear that the instant suit is clearly 

hit by the provisions of Sec 11 of C.P.C.  

In CPC, Section 11 defines Res-Judicta as: No Court shall try any suit or issue in 

which the matter directly and substantially in issue has been directly and 

substantially in issue in a former suit between the same parties, or between 

parties under known they or any of them claim, litigating under the same title, in 

a Court competent to try such subsequently suit or the suit in which such issue 

has been subsequently raised and has been heard and finally decided by such 

Court.  

26. Now considering the above, it is very apparent that parties in the suit and 

the subject matter of the suit in the previous suit T.S 79/1988 and T.A.35/95 

which was dismissed against the Plaintiff/ Appellant and SAO 2/99 which was 

dismissed for not pressing are the same with the instant suit, hence the suit is  
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hit by Res Judicata. Further, the new cause of action as shown by Plaintiff is that 

the mother of the plaintiff Smt. Harkamaya Charki died in the month of 

July, 1999 till her death she had been looking after all ancestral 

properties and till than she was staying in the suit land along with the 

plaintiff, and she died in her own residence in the suit land, without any 

disturbance from any person/s, and the defendants during the life time 

of the mother never interfered with the possession of the plaintiff but 

after her death as the plaintiff has to stay away for his job, the 

defendants started disturbance in peaceful possession of the plaintiff 

and hence prayed for injunction against them under law and equity. 

27. From, the facts put forward in T.S. 79/1988 and T.S.35/95 it is 

observed that there were disputes amongst the parties and Harkamaya 

Charkhi being a party in the former suit had knowledge , and there 

were dispute and disturbance hence suits were filed. This, leads to 

another fact that Plaintiff while filing the instant suit has suppressed 

facts and therefore, the cause of action shown by the Plaintiff that  out of the 

total land of 33 Bighas in periodic patta no. 48 under Dag No. 347, 348 and 349, 

the plaintiff and his other family members have been enjoying a plot of land 

measuring 12 bighas in the above Dags in which the plaintiff has his permanent 

residential houses from the eastern portion boundary to towards the western part 

of the boundary land since the time of his deceased grandfather Late Sriman 

Charki and his father Late Prithiman Charki and vacant part of land has been 

used as a Bari Land for their use and cultivation in which the defendants have no 

rightful possession but in the month of August, 2004 they forcefully tried to 

interfere in the possession of the plaintiff to dispossess him from the aforesaid 

land in order to grab the said land with an ulterior motive to disturb peaceful 

possession of the plaintiff which is described as suit land,  which has been in 

long continuous possession of the plaintiffs since the time of their 

father has become disturbed due to illegal interference by the 

defendants who forcefully entered in a part of suit land measuring 10 

Bighas out of total 12 Bighas of suit land on the western portion by 
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dispossessing the plaintiff from the suit land on 02/04/2005 is held to 

be disproved. 

DECISION: This issue is settled ion affirmative in favour of the 

Defendants. 

28.ISSUE No. 4: 

29. The Plaintiffs while deposing as P.W.1 has admitted that he has two 

elder sisters and one younger sister. He further stated that in his Plaint 

he has stated that he is the one and only child of Pritiman Charki. 

Further stated that two of his sisters have expired. However, their legal 

heirs are alive.  

30. Now, considering the above, since the Plaintiffs have claimed right, 

title and interest over the suit land by way of inheritance, therefore the 

legal heirs of P.W1’s sister’s ought to have been made necessary 

parties in the instant suit.  

31. Further, the case was abated against Defendant No. 7, 8,9 & 10 on 

01.12.2005. The Plaintiff did not file any revision objecting the said 

abatement and for non allowing of substitution. But, case proceeded. 

Now, when the Plaintiff has sought relief directly against Defendants 2 

to 10 for cancelling their names in the record of rights , the legal heirs 

of Def 7 to 10 were very necessary in the instant suit, as their rights 

may directly get affected by the outcome of the suit. 

From, the above it is quite apparent that the suit is bad for non joinder 

of necessary parties as provided under Order 1 Rule 9 Proviso. 

DECISION: This issue is settled in negative against the Plaintiffs. 

32. ISSUE No. 1: 
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From the discussion reached in the foregoing issues, it is apparent that 

the suit is hit by provision of Res Judicata and bad for non-joinder of 

necessary parties. As such, the suit is not maintainable. 

DECISION: This issue is settled in negative against the Plaintiffs. 

33. ISSUE No.s 5,6 & 7: 

The claim of the Plaintiffs that they are in possession of the suit land and the 

report dated 18.06.2014 of the Survey Commission which was conducted by the 

firm Atiken Brothers reveals that Plaintiff at present was in possession over 1 

Bigha 0Katha 12 lessas over Dag No. 347 of P.P. No. 48 under village Borghat 

Jarani which is being used as home stead. Now, from the said report it does not 

reveal as to from when the said land was used as homestead. 

34. Now, perusal of the schedule reveals that Plaintiffs has claimed that it has 

possession over 12 Bighas out of total land 33 Bighas under Dag No. 347, 348 & 

349 of periodic patta no. 48, situated at village-Borghat of Mouza- Goroimari, 

Dist-Sonitpur, with permanent pakka C.I. sheet house and thatched houses 

bounded by :- 

East : P.W.D. Road 

West :Iman Ali, Hakim, Sarak, Hussain Mohari 

North :Rudrabir and Plaintiff own land. 

South : Govt. land in possession of Rudrabir Charki and plaintiff own  land 

35. However, no separate boundary is given for the land in separate dags (3 

dags). Further, in the plaint they have stated that Md. Sarfat Ali defendant No. 14 

after obtaining registered Deed of sale took possession of a land which belonged 

to defendant no. 1 far away from the land covered under Dag nos. 347 and 348 

and accordingly Md. Sarfat Ali possessed the land covered under Dag no. 258 

under periodic patta no. 84 and he constructed mill and residential houses, shop 

measuring land 5 Bighas 1 Katha 4 Lessas which belonged to defendant no. 1 Sri 
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Rudrabir Charki and is between the land covered under Dag no. 347 and 348 and 

the land possessed by the defendant no. 14 are land of defendant no. 1 under 

Dag No. 259 of periodic patta no. 84, land of Bilashiram under Dag No. 288 and 

289 of periodic patta no. 66, land of plaintiff under Dag no. 287, and land 

occupied by Md. Akbar Ali brother of Md. Sarfat Ali, measuring 4 kathas which 

was originally belonged to the plaintiff and the same is annual patta land and 

thus there is separate identity of the land sold by the defendant no.1 to 

defendant no. 14 and the land under Dag no. 347-348 which has been in 

exclusive possession of the plaintiff and his family members and in which they 

have been staying for a long period of 74 years by constructing permanent pucca 

C.I. sheets residential houses and alongwith his other person with water well and 

have their own bari land occupying and enjoying by the plaintiff by cultivating 

various items of vegetables and other crops. 

36. Therefore, when Plaintiff states that there is another plot of land in 

between 347 and 348 Dag, then, the boundary schedule ought to have 

separate boundaries for each dag, which is not distinctly shown by the 

Plaintiff. The schedule in the Plaint is defective. 

37. The Plaintiff claimed that the Defendant No.14 had land in different 

Dag and Patta. Therefore, it is the burden of the Plaintiff to prove the 

same. As the said fact is not proved therefore, there is no evidence on 

record which could prove that the Sale Deed No. 1057 of 1988 dated 19-

5-88 is null and void and in-operative in law. 

38. Accordingly, it is held that Plaintiff has failed to prove that it has 

possession over the suit land of 12 bighas in suit patta no. 48 and as 

the suit is hit by resjudicata, and former suit of the Plaintiff was 

dismissed, therefore, held that Plaintiff in the present suit has failed to 

prove its right , title and interest over the suit land. 

DECISION: All the three issues are settled in negative against the 

Plaintiffs. 

39. ISSUE No.2: 



 

17 
 

As the suit is hit by Res Judicata, therefore, there is no requirement of 

deciding the point of limitation in the instant suit. 

 

40. ISSUE No.s 8 & 9: 

In view, of the above discussions it is held that the suit is not 

maintainable and Plaintiffs failed to prove its right, title and interest over 

the suit land and as such the Plaintiff is not entitled to any relief or decree 

as prayed for. 

 

ORDER 

41. In view of the discussions made above and the decisions reached     

therein, the suit of the Plaintiff is dismissed on contest with cost. 

 

42. Prepare decree accordingly. 

 

 Given under my hand and the seal of this court on this the 16th 

day of December, 2017 at Sonitpur. 

   

 

 

 

Pooja Sinha           

Munsiff No.1,Sonitpur 

 

 

Dictated and corrected by me 

 

 Pooja Sinha 

Munsiff No.1, Sonitpur 

 



 

18 
 

APPENDIX 

 Plaintiff’s Witnesses: 

 P.W.1- Krishna Bahadur Charki. 

 P.W.2- Smt. Runchi Devi. 

 P.W.3- Surabir Chetry. 

 P.W.4- Uma Devi 

 P.W.5- Pramod Ch. Bora and Dr. Dhrubajyoti Hazarika. 

 Defendant’s Witnesses: 

1.D.W.1- Sri Bal Bahadur Charki. 

2.D.W.2- Sri Padmalal Charki. 

3.D.W.3- Md. Ahmed Ali. 

4.D.W.4- Md. Jabbar Ali. 

5.D.W.5- Hareswar Saikia 

 Plaintiff’s Exhibits: 

1. Ext-1- Certified copy of Chitha. 

2. Ext-2- Certified copy of periodic khirajpatta issued by settlement officer. 

3. Ext.3- Certified copy of Land revenue payment receipt. 

4. Ext.4- Certified copy of sale deed No. 1057 of 1988. 

5. Ext.5- Survey Commission Report dated 18-6-14 

6. Ext. 6- Jamabandi of the suit land. 

7. Ext.7- Volume Register.  

8. Ext.8- Certified copy of Jamabandi. 

9. Ext.9- Certified copy of Namjari. 

10.Ext.X-1- Certified copy of Jamabandi. 

11.Ext.X-2- Certified copy of Jamabandi. 

Defendant’s Exhibits: 

1. Ext-A –certified copy of Land Revenue paying receipt for the year 1411, 1410 

B.S. 

2. Ext-B - certified copy of Land Revenue paying receipt for the year 1402 B.S. 

3. Ext-C – certified copy of Land Revenue paying receipt for the year 1395 B.S. 

4. Ext. D- Case record of T.S. 79/88 

5. Ext. E- Case Record of 35/1995 

 

 

    Pooja Sinha 
Munsiff No.1, Sonitpur 

 
 

 


